STATE OF NEW YORK
OFFICE OF THE STAT= COMPTROLLER

in the Matter of the Bid Protest filed by Care to

Care, LLC with respect to the procurement of a Determination
Radiology Management Contractor conducted of Bid Protest
by the New York State Department of Health

SF-20100130
Contract Number — C025688

Decamber 3, 2010

This Office has completed its review of the above-referanced procurament conducted
by the New York State Department of Health (hereinafier "DOH") and the bid protest
filed by Care to Care, LLC (hersinafter "Care to Care") with respect thereto. As outiined
in further detail below, we have determinad that the grounds advanced by the protesior
are without sufficient merit to overtum the contract award by DOH 1o HealthHeip, LLC
{hereinafier “HealthHelp™).

BACKGROUND
Facisz

On Juiy 13, 2008, DCH issued a Reguest for Proposals (hersinafter "RFP") to procurs a
radiclogy managemeant contractor to implement a program o manage utilization of
costly highly technical imaging studies. The salected contractor will deveiop, implement
anc operate a radiology management program for prior authorization of advanced
medical imaging studies for Medicaid bensficiaries receiving services through the Fee
for Service program and are not Medicare dual eligible, and/or enrolied in managed
care.

Since this is a procurement for services, consistent with the reguirements of Section
163 of the State Finance Law (hereinafter "SFL"), DOH seleciaed best value as the basis
for the award of the contract and provided for minimum specifications and reguiremeants
in the RFF. As such, each bidder was reguirad to submit a technical propesal and a
financial proposal. The technical proposal was worth 75 out of 100 total evaiuation
points and was broken down into two different sections: i) Organizational Background
and Zxperience; and i) implementation and Administration. Each saction containad
numercus gquestions and requirements o be answered and satisfiad by the bidders.
The proposal receiving the highest technical score would be normaiized and granted the
full 75 points with every other proposal receiving an appropriate ratio of the 75 points
based on its total technical score. The financial proposal was worth the remaining 25
out of 100 points and was aiso normaiized with the proposal receiving the highest
financial score recaiving the full 25 points and every other prapesal an appropriate ratio.



The financial proposal was basad upon a monthly per Medicaid enrolles fee for all
sarvices describad in the RFP. The bidder offering the lowest fee would receive the
highest financial score. The biddar receiving the highest total combined technical
proposal score and financial proposal score would be selectac as the besf value bidder
Proposals were received from HealthHalp, Care 1o Care and MeaSolutions by the
September 2, 2009 proposat due aate. During raview of the proposals, DOH found
MadSolutions to be nonresponsive and thus disqualified its proposal from consideration.
Upon completing review of the two remaining propesals, DOH awarded the contract to
HealthHelp upon determining that its proposal offered the best value. On March 4,
2010, DOH notified Care 1o Care of such ssiaction. On March 14, 2010, Care to Cars
reguested a debriefing and was provided one on March 16, 2010,

By correspondence dated March 18, 2010, Care to Care filed a protest (hersinafter
“Protest”) with this Office. On June 8, 2010, HealthHelp filed an answer {o the Protest
and on July 1, 2010, DOH filed an answer to the Protest. By corraspondence datad
July 6, 2010 Care to Cars filed a supplemental protest with this Office (hereinafier "First
Supplemental Protest™;. On July 30, 2010, DOH filed an answer o the First
Supplemental Protest and on August 8, 2010, HealthHelp filed an answer to the First
Supplemental Protest. By correspondence dated July 28, 2010, Care tc Care filed
another squ lemental protest with this Office (hereinafier “Second Supplemental
Protest”). On September 3, 2010, DOH filed an answear with this Office to the Second
bupplememai Protest. On September 22, 2010, Care {0 Care replied to DOH's answear
to its Second Supplemental Protest and on October 26, 2010, DOH provided a sur-reply
to Care to Care's September 22, 2010 repiy.

FProcedures and F‘@mmmﬁ s Authority

Under Section 112(2) of the SFL, generally, befora any contract made for or by a siate
agency, which exceeds fifty thousand doliars ($50.,000) in amount, becomes effective it
must be approved by the Compirolier,

ir carrying out the gforementionad responsibiiifies prescribed by SFL §112, this Office
has issued Contract Award Protest Procedures that govarn the process to be usad
when an interested party chalienges a contract award by a State agsncy.” These

proceduras govern initlal protasts to this Office of agency contract awards and contract
awards made by this Office and appeals of agency protest determinations. Because
there was no protest procedure at the agency, the Protest is governad by this Gffice’s
proceduras for initial Protests Filed with the Office of the State Comptroller {Section 2 of
the OSC Contract Award Protest Procecuras).

in the determination of this Protest, this Office conszdar g

T

1. the documeniation contained in the procuremsant record forwardead o this Offic
by DOH with the DOH/ Heattn‘ﬂaip contract;

" Comptroliers G-Bulletin G-232.
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the correspondence between this Office and DOH arising out of our review of the
proposed DOH/HealthHeip contract; and :

3. the foliowing correspondence/submissions from the pariies (inciuding the
attachments thareto):

a. Careto Care’s Protest, dated March 18, 2010;
b. HealthHelp's answer to the Protest, dated June 8, 2010,
c. DOH's answer to the Protest, dated July 1, 2010;
d. Care to Care's First Supplemental Protest, dated Juiy 8, 2010;
e. DOH's answer to the rFirst Supplemental Protest, dated July 30, 2010;
- f. HealthHelp's answar to the First Suppiemental Protest, dated August 6,
2010;
g. Care to Care's Second Supplemental Protest, dated Jduly 29, 2010;
h.

DOH's answer {0 the Second Suppiemeantal Protest, dated September 3,

2010;

1. Care o Care's reply 10 DOH's September 3, 2010 answer, daied
September 22, 2010,

j. DOH's sur-reply to Care to Care’s Sepiember 22, 2010 reply, dated

October 28, 2010.

Applicable Statutes

The reguirements applicabig to this procurement are set forth in SFL Article 11 which
provides that contracts for services shall be awarded on the basis of “best vaiug” to a
responsive and responsible offerer.” Best value is defined as “the basis for awarding
contracts for services to the offerer which oplimizes quality, cost and efficiency, among
responsive and responsibie offersrs.”™ A “responsive” offerer is an “offersr meeting the
minimum specifications or reguiremeants described in a solicitation for commodities or
services by a state agency.™

'SFL §183(7) provides that “lwihere the basis for award is the bast value offer, the state
agency shall document, in the procurement record and in advance of the initiai receipt
of offers, the determination of the evaluation critaria, which whenaver possible, shall be
guantifiable, and the process o be used in the determination of best value and the
manner in which the evaluation process and selection shall be conducted.”

SFL §183(S)a) provides that “[tihe commissicner or a state agency shall select 2 formal
competitive procurement process ... [which] shall inciude ... a reasonable process for
ensuring a competitive fiald.”

© SFL 81630107,
° SFL 8183(1)().

“ SFL §183(1)(d).
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SFL §183(9) b)) provides that the “solicitation shall prescribe the minimum specifications
or requiremeants that must be met in order ic be considerad responsive and shall

describe and discioss the ganeral manner in which the vaiuatm and ssiaction shall be
conducted.”

=L §160(5) provides that “costs” as ucefi in Articie 11 "shall be quantifiabie and may
include, without limitation, the price of the given good or service being purchased; the
administrative, fraining, storage, maintenance or other overhead associatad with a given
good or service; the vaiue of warranties, delivery schedules, financing costs and
foregone opportunity costs associated with a given good or service; and the life span
and associatad life cycle costs of the given good or sarvice being purchased. Life cycle
costs may include, but shall not be limited o, costs or savings associated with
construction, energy use, maintenance, operation, and salvage or disposal.”

ANALYSIS OF BID PROTEST

Protest fo this Office
tn its Protest, Care to Care challenges the procurament conduciad by DOH on the
following grounds:

s Certain seciions of the RFP that were less crucial to the determination of best
valus were ovmr—emphasézed while more crucial sections were under-
emphasized.

e HealthHelp improperly reserved the right 10 charge exira fees for ad hoc
reporting services when the REP required a set fze for all services covered by
the RFP.

s HealthHelp's bid was nonresponsive for the foliowing reascons:

o s call center manager lacks the required prior authorization exparience;

ot did not provide the reguired information about cali center capacity;

o it did not provide adequate evidance of its medical director's gualitications
and licensure in New York;

it did not includs the reguiraed listing of HealthHelp's peer consuliants;

O

o its clinical review plan does not meet the RFP specifications;

o it did not contain the required explanation of how HealthHelp will comply
with reporting fiming reguirements;

o 1t did net inciude a plan o implement the Droject within forty-five days; and

o itfailed fo contain required material concaming information technoiogy
securty.

DOH Response fo the Protest
in its Answear, DOH contends that the Prolest shouid be rsjected and the award upheld
on the following grounds:

« The RFP was designed in & manner that assigned weights to each section of the
RFEP that were appropriate and rationally related 1o the goals of the procurement.



- HealthHealp did not reserve the right 1o charge extra fees. HealthHelp, in fact,
submitted a set price per enroliss as required by the RFP and is required to
guarantes these pricas for the contract period and the two-year extension pariod.
Furthermore, the RFP becomes a part of the contract once the contract is
executed. Therefore, evan if HaalthHelp actually intenced to charge exira fess,
DOH, under the terms of the contract, wouid not be bound to pay them.

Despite Care to Care’s claims, HeaalthHelp's bid was responsive bacause:

IS
et

HealthHeip's Call Center Manager does possess the experiencs required
by the RFP. Furthermore, the RrP did not specify that the Call Canier
Manager must have had experience with a “large” prior approval nrogram,
nor did it specify how much experience was required or what typs. Ths
type and exiant of the Call Canter Manager's previous experience were
factors 10 b2 ranked by the evaluators. it was not the intent of the RFP
that the Call Center Manager alone must fulfill the entiraty of the general
reguirement of that experience.

HeaithHelp did provide information about Call Center capacity. The
adeguacy of the description of the Call Ceniter's capacity was a matter for
the evaluaiors to determine, not an ali-or-nothing requiremeant.
HealthHelp's proposal provides a description of its current Call Center and
indicates that they would open a similar facility near Albany for the
ourposes of the RFP. As such, HealthHelp's description of its Call Center
capacity was adeguate and responsive o the RFP.

HealthHelp did provide adequate evidence of its Medical Diractor's
gualifications and New York State licansure. _

HealthHeln's proposal identifies its pser consultants as the members of
the Thomas Jefferson University's Department of radiology, The propoesal
then incorporates, by raference, the Thomas Jefferson University's
Radiology depariment's Taculty web page for a complate listing of all of its
peer consuliants. The RFP did not specify how the question must be
answered but did indicate that “the bidder will be evaiuated on how wall
the response demonstrates the ability to successfully mesat the
implementation and Administration Performancs Requirements.”
HealthHelp's proposal did not provide a descriptive listing of its pesr
consuliants, name by name, and this was reflecied in its scors accordingly
by the evaluaiors.

HMealthHalp's Clinical Review Plan did meet the reguiraments of the RFP.
Under its Review Plan, HealthHelp’s Clinical Raviewars will be based at
the Albany Call Center and will include licensed physicians, iicensed
radiologic technelogists and licensad nurses, and the Medical Director
who is a New York State iicensed physician. HealthHelp's physician-
reviewers are the pesr consuliants who are all licensad and based in the
Albany Call Center in accordance with the requirements of the RFP,
HealthHelp's proposal indicates that it is fully capable and prepared o

~comply with the reporting requirements of the RFP. While there may not

be an affirmative statement that HelathHelp will comply, the fact that
HealthHelp already produces the required reports in the normal course of

(W)



its business and tha assertion that it is fully capable of meating DOH's

requirements indicates its intent 1o do so. The lack of an expiicit

affirmative statement is a matiar 1o he evaiuated rather than cause for
disqualification and does not make HealthHelp's proposal nonresponsive.
The RFF did not require 2 separaie impiemeantation Plan, rather, it

raquired the bidder to provide details as to how it wouid implament the

radiology management program. HsaithHelp incorporated the elements of
its Impiementation Plan into various sections of the bid and the evaluators
identified these components throughout thalr review of HealthHeip's
oroposal, This component of the RFP was evaluated accordingty.

The Security Requirement Attachment was not a spscific part of the RFP,
but rather & generic attachment used in many difierent types of
procurements. A bigder's abllity to comply with the Security Attachment is
an administrative issue {0 be evaluated by the Information Security Offics
after the winning bidder was seleciad. Furthermore, HeaithiHelp submitted
its “Information Technology Security Policies and Procedures” with its
oroposal, howaver, that information was redacted when given fo Care o
Care i responss 1ot FOIL reguest. While information in response to a
guestion in the Security Attachment was not included with the inifial
submission of HealthHelp's bid, DOH subsegquently requesied that
information and it was furnished by HealthiHelp. HealthHelp's response to
the reguest adequalely addressed the issues DOM considarad to be
preraguisites before the work could commencs. The materials submittad

. by HealthHelp did not supplemeant its bid. Any impact from the

subsequent submission of materials was "de minimis” at bhest, since the
materials submitted existed prior to the bid submission deadiineg and did
not relate to the RFP requirements,

HealthHalp Response to f;he Protest

I its Answer, HealthHelp contends that the Protest shouid be rejected and the award
upheid on the following grounds:

DOH properly exercised its discretion in choosing what financial criteria to
evaluate under the Financial Proposal and how to weigh the Financial and
Technical Propesals. DOM had a rational basis for iis evaluation under the

RFP HealthHelp did not resarve the right to charge ad hoc fees. Rather, Care o
Care misinterpreted 2 statement made by MHealthHsip in its propesat as a
reservation of rights to charge additional fees, when, in actuality, the bid price
was not subject to adjustment. _

HealthHelp's bid was responsive {0 the RFF because:

&

O

=

The call center manager propesed by HealthHelp did possess prior
authorization experience as reguired by the RFFP. The resume was
contained in HealthiRelp's proposal but was redaciad from the matenals
given fo Care o Care in response o its FOIL reqguest.

The reguired information on call center capacity was submitted with
maalthHelp's proposal but was redacted from the materials givan to Care
to Care.
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The proposed Medical Diraector is highly guziified and is, in fact, licenssd
in New York. This information was contained in Hea%thHelp’s propasal but
was redacted from the materials given to Care to Care.

A represeniation that HealthHelp's pser consultanis are members of
Thomas Jefferson University's Depariment of Radiology was made and
HealthHelp further provided the names of two pesr consuitanm and a URL
iink to a listing of other peer raviewers in its proposal.

HealthHelp's ciinical review pian masts ail the required RFF
spacifications. HsalihHelp's proposal included a clinical reviewsr job
description, however, this job description was redacted from the materials
given o Care fo Care. Furthermore, HealthHelp has physician reviewers
that are licensed in New York for those instances where the physician
reviewer will directly contact providers. Addifionally, HealthHeip's clinical
review plan using radiologic technologists conforms to the RFP
spacifications requiring that any professional medical staff directly in
contact with provider ciinicians be licensed in New York. New York law
requires that radiologic technologists be licensed.

HealthHealp's bid did not fail 1o address ite ability to provide guarterly data
raports within 30 days foilow‘mg each quarter. HeaalthHelp specifically
states in its proposal that it “...will customize these reports as needed fo
meet the DoH's requiremems.. S HealthHelp also expressed, inthe
proposal, its capabiiity and readiness 1o comply with the reporting
reguirements.

The RFP did not require that a 45-day implementation plan be submiited
with the proposals but, rather that it be submitied within 45 days of
approval of the contract by the Office of the State Comptroller.
HealthHeip did in fact submit security requirement matenais that
addressed the reguirements of Saction 2.3 of DOM's Security Attachment,
although the submission of such materials may not have conformed
exactly to the structure and organization of the Security Aftachment.
Furthermore, information tachnology security was not one of the required
elements of the Initial Compliance Evaluation but rather was something to
be evaiuated during the technical evalustion process. Additionally, the
security related materials submitted by HezalthHelp were redacied from the
materials given to Care to Cars.



DISCLUSSION
Point Aliocation in the RFP

Care fo Cars argues that ceriain sections of the RFP were gveramphasized becauss
those sections were less crucial fo the determination of bast value but given the sams
weight or more weight than sections having more sighificancs to the determination of
best value. Additionally, Care 1o Cars arguss that other szctions of the RFF were, in
contrast, underemphasized because those sections were crucial to the gstermination of
best vaiue, vet given the same weight as or iess weight than certain sactions that ware

LW ]

iess significant to determining best vaiue,

SFL Section 183(1)(J) defines best value as "the basis for awarding contracts for
services to the offerer which optimizes guality, cost and efficiency, among responsive
and responsibie offerers. Such basis shall reflect wherever possible, obiective ang
guantifiable analysis.”

This Office generally gives significant deference o an agancy’s getermination of point
allocations with respect {o the scoring of & proposal, except whers the point aliocation
rasults in an.award that fails to achieve best valug, or is so distorted as io causs the
progurement to lack fairness. Here, it appears that DOH prescribed weights to differant
sections of the RFP in 3 mannar reasonably designed to achieve the purpose of the
nrocurement. However, as detailed below, we need not conciusivaly resoive this issus,
since avan if we were to accept Care to Care’'s argument, any arror wouid have beaan
harmiess error. '

DOH, in its answer 10 the Protest, hypothelically re-aliocated peints in the RFF based
on the suggestions made by Care to Care in the Protast. Pursuant to that
demonstration, it appears that, if the sections of the RFP were weighted the way that
Care to Care suggested they be, the difference between Care to Care’s normalized
tachnical score and the normalized technical score of HealthHelp would increase but
not enough to alter the cuicome of the procurement because of HealthHelp's substantial
fead on the financial proposal. HealthHelp would remain the best valus proposal based
upon its combinad scors.”  As a resuli, even if, assuming argusndo, wa were o
conclude that the point aliocation was not appropnate, such aerror would be harmless
error, -

Resarvafion of Right to Charge Additional Fees

The RFP asked for each bidder to submit g fiat rate for each Medicaid enrolies
participating in the Fee for Service program. No other costs or fees ware requested or
taken into account. Therefore, to datermine the lowsast cost bidder, the raies submitiad
by each bidder were compared and the bidaer that submitied the lowsst rate/enrolise
was awarded the highest score on the financial proposal. in the Protest, Care to Care

* HealthHelp iends further support to this argument in its answer io the Protest whare it demonsirates the
axtent of tha realiocation of poinis that would bs necessary to alier the result of the procurement.
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arguas that HealthHalp raservad the right to charge additional fees hayond that of the
fiat fes it submitied.

in its technical proposal HealthHeip discusses how it will mest the reporting
requirements of the confract, Specilically, HealthiHelp states that most of the required
reports are "already a part of HealthHelp's standard reporting packags” so it can provide
“the majority of ad hoc reporting reguests at no charge.” Care 1o Cars construss this
statement as a resarvation of rights {0 chargs ad hoc fees, and as such, argues that
HealthHelp's proposal is nonresponsive 1o the REP. In its answer o the First
Supplemental Protest, HealthMelp asserts that this statement (confained in iis tachnical
oroposal) was not a reservation of rights, but rather was simply intendead to highlight the
braadth of HealthHelp's reporting package. It further notes, as does DOM, that, in any
event, the RFP makeas it cisar that the only tee thatl can be charged under the contract is
the fee per enrolies containad in the bidder's cost proposal, We agras with these
assertions by HealthHelp and DOH and thersfore find no merit in Care 0 Careg's
argument.

rResponsiveness of HealthkHeip's Bid

in the Protest and First and Second Supplemental Protests, Care to Care raises
numerous arguments going to the responsiveness of HealthHelp's proposal. it should
he noted, howeaver, that Care to Care bases many of its arguments on maierials
obtained from DOH under the New York State Freedom of information Law {Public
Officers Law Articie 8, hereinafter “FOIL").% Many of the documeants disclosad in
response {0 the FOIL request appear to have baen redactad in whoig or in part, and
therefore, Care to Care did not have full and complete disclosure of the proposal
materiais submitted by HeaithHelp. Several of Cars 1o Care’s argumenis concemed
matiers that were disclosed or addressed In the proposal documents but were redacted
before being issued to Care fo Care. Therefore, many of the issues raised may be
easily addressad because the information 1s readily availabie and clear in the
unrecacted propesal documents. '

1. Call Center Managsr Requirad Experisnce

The RFP required that the Call Center Managear propesed by the bidder possass
experience working in a prior authorization Call Center. In the First Suppiemental

® In the Supplemental Protest. Care to Care raises an issue abour the heavily redacted materials provided in response
to theiv FOIL request claiming that the redactions impairved Ts ability to agsess appropriate protest grounds,
HMowever, consistent with prior determinations of this Office. FOIL 1ssues are not considersd as part of this Office’s
review of bid protests. This Office doss, however, as part of our review process, review alieganions that 2 protester
might assert, based on docwmentation in the procurement record, whether or not that documentation was made
available to the prowester. :

Additionally, on November 22, 2010, Care to Care submitted a FOIL request 10 this Office requesting documenis
and electrenic flies attached to an e-mail transmitied to Charlotte Breevear of this Office by Cvnthia Beaudoin of
DOH on November 22, 2010, The FOILL request will not be addressed i this protest detenminarjon but will be
handled through this Office’s FOIL process.
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Protest, Care to Care asseris that the Call Canter Manager oroposad by HeslthHein
does not possess the experience with a prior authorization Call Center that i claims is
required by the RFP. DOH, in its answer to the First Supplemenial Protest, asserts that
HealthHelp's Call Center Manager "does meset the requirement for previous experience
with & prior authorization call center”, but does not explain the basis for this asseriicn.
HealthHelp, in its answer 1o the First Suppiemental Protest, also asserts that the
proposad Calt Center Manager possesses the required prior authorization exparience,
and further notes that the resume of the proposed Call Center Manager was attachaed to
its proposal, but was radactad in the matenals provided by DCH in responss o Care o
Care's FOIL reguest. '

The proposed Call Center Manager's resume submitted to this Office togather
with the DOH/MHealinHealp contract reflected expariences at two saparaie Call Centers,

authorization Call Centers. Thearefore, in an e-mail 10 the attorney for DOH, catad
Novaember 18, 2010, with copies 1o the atlomeays for the protester and winning bidder,
this Office requested that DOH advise, and document, whether either or both of tha Call
Centars identified inthe resume are, in'fact, prior authorization Call Centers or whether
the proposed Call Center Managar possasses experience at some other prior
authorization Call Center.

DOH replied by e-mail to this Office on Novembar 22, 2010 and attachad a letter
from HealthHelp dated November 22, 2010 containing additiona! information regarding
the propesad Call Center Manager's pricr work experience as well as a new resuma
refiecting haer work experience. The Novamber 22 lefter from HealthHaip and the new
resume demonstrate that the preposed Call Center Manager has heen working at g
pricr guthorization call center since December of 2007, and does in fact possess the
experience required by the RFP. Therefore, HealthHelp was responsive to that bid
specification,

2. Call Center Capacity information

he REF, as a part of a larger paragraph, asked for bigders to “[pirovide a _
description of Call Center capacity including capacity of volume of reviews on & weekly
basis and total number of coversd lives handied by Call Center.” Care 1o Care argues
 that HealthHelp's bid should have besn disguaiifiad because it did not provide the
required information about Cail Center capacity. Care to Care asserts that HealthHalp's
bid does not contain this information or any information about call volume capacity.
DOH in its answer to the First Suppiemental Protest correctly notes that HealthHelp in
its proposal at page 28 described its current Call Center and indicated that the faciiity it
would provide in Albany wouid be designed and staffed at an appropriate scale o sarve
the 1.2 miliion ilives tc be coverad under the procurement. We agres with DOH that
such response maets the requirements of the RFP and thersfors, find HealthHelp
responsive 1o that bid specification,



2. Medical Director Qualifications and Licensure

The RFP required that the medical director proposed by the bidder be licensed in
New York. Care to Care arguss that HealthHeip did not provide adequats svidence of
Its proposed medical diractor's gualifications and jicensurs in New York and shouid bs
found nonresponsive. Information regarding the medical director's qualifications and
Hcensure was, in Tact, providad but redacted from the matanials given to Care to Cars in
rasponse to its FOIL request. The medical directoris licensed in New York, and
tharefore, HealthHeln is rasponsiva on this point.

4, Listing of Peer Consultants

The RFP asked the bidders to “[pjrovide current listing of peer consuitants...” Care
to Care argues that HealthHelp did not include a listing of its peer consultanis as
reguested by the RFP and thus should be found nonresponsive, HealthHslp's proposal
identifies its pser consuliants as the members of the Thomas Jefferson University's
Department of Radioiogy and then incorporates the Thomas Jefferson Jnivmrsi‘f\/s

Radioiogy Departmant's faculty web page for & compisie #isting of all of the pe

consultants. We agree with DOH that mealthrHein's response meets this requxrement of
the RFP.

5, Clinical Review Plan Reguirameants

Care to Care argues that HealthHelp's proposal may not have included requireg
information about its clinicai review plan, and, therefore, was nonrasponsive o the RFP.
Specifically, Care 1o Care arguas that. (1) Healthmeln's proposal may not have included
job descriptions of the Clinical Reviewers as reguired by the RFP; (2) the propesed
Ciinical Review Team on-site in the Call Center may not have inciuded New York Stats
licensed physicians as requirad by the RFP; and (3) HealthHeip's use of radiologic
technologists as part of the Clinical Review violates the requirements of the RFP
bacause radiclogic technologists are not reguired 1o have medicai or nursing degrees.

We find thess assertions without mearit for the following reasons:
1. HealthiHelp's propesal did, in fact, include the required job descriptions, but such
job dascriptions were redacied from the materials disclosed to Care o Cars in

response {o its FOIL raquest.

2. As noted by DOH, HealthHelp's proposal, in fact, did mest the requirements of
the RFF. Page 28 of HealthHealp's proposal states that the Clinical Reviewears
will be based at the Albany Call Canter and will include registerad nurses and
licensed physicians. Additionally, HealthMHelp provided information showing that
its Medical Director is 2 New York State licansed physician.

3. New York State law requires licensure of radiologic technologists and therefors,
such individuals would bs licensed as requirad by the specification in the RFP.



€. Expianafion of Compliance with Reporting Reguirements

Sectlion C.2.P. of the RFP contains information about the due datas of data reports
and asked bidders 1o “[describe] how the bidder will mest the Depariment's reporting
requiraments as outiined in Section C.2.F." Care to Care argues that HealthHsalp's bid
did not contain required information on how HealthHeip will comply with reporting fiming
reguirements and, thus, was nonresponsive,

HasalthHelp notes in i3 pmoosa that it already produces most of the reguired raporis
as part of its normal course of business and that it will customize these reports as
needed. HealthHelp further indicates in its proposal that it is fully capabls and prepared
o comply with the reporting reguirements of the RFP. DOH, in its answer o the First
Supplemental Protest, asserts that these statements and disclosures satisfy this
requirement of the RFFP. We agree and therefore, find MaalthHeip's bid is responsive
on this point.

7. Plan to Implement Proiect Within Forty-Five Days
The RFP siated:
The bidder's responses must inciude a detaiied gascription of how the
Contractor would meet each of the following Performance Rﬂau%ram nis.
The RFP then listed twenty-one specific performance reguirements, including
requirement (xvili} that related to “implementaticn and Administration” and asked that
the bidders “[pirovide a defailed work pian for the impiementation of the radiology
managnmeh‘r program within 45 days of approval by the Offics of the State

Comptrolier.” Care to Care argues that MealihHelp's bid containad no such work plan
and therefore was not responsivs 1o the RE2.

As Care to Care recognizes in its Protest, thers is some ambiguity in this reguirement,
specifically whather the plan was required {0 be submittad with the bid or only within 45
days of the approval of the contract by the Comptrolier. However, based upon DOH's
response to Questions 11-14 posed by the pidders, it is clear 1o this Office that the
biddars were not reguired to submit the actual plan at the time of their bids. " Therefore,
HealthHeaip was not required {o submit a detailed work plan with fis proposal.

" We note that the RFP could, fiterally, be read to reguire that bidders provide “a detaiied description”
of how they will develop a compilete plan within 45 days of the approval of the contract by the Office of the
State Comptroller. Howsver, we do not beliave that this is the appropriate reading of the orovision,
particularly In fight of the response to guestions 11-14, In this regard, we nole that each of the twenty-ons
verformance reguirements listeo in this part of the RFP. other than the one at issue (and requirement xxi
ihat bidders provide cariain job descriptions and resumes), required that the bidder "describe” something,
it would be reasonable to conclude that the intreduciory sentence quoiad above was intended 10 relats 10
all .of the items thai required that the bidder describs something (l.e. all of the Hams othar than iteams xvili
and xxi}. in this regard we note that i is hard to see why DOH would require that a bidder descrive in
detail how i would satfisfy requirement 0w} that simply reguired that they provide resumes for certain key
parsonnel. Furthermore, we note that, in their answer to guestions 11-14, where DOM made it clear that

10



g. information Technology Security Material

Bidders were reguired to gemonstrate that their information technology fools were
compliant with DOH's sacurity reguirements. To maka such a2 showing, the bidder was
asked to submit, as a pait of its proposal, certain information regarding the bidgar's
information technology security capabilities and standards. Care 1o Care argues that
HealthHelp failed 1o submit information in response fo several different sections of the
“Security” portion of the RFP, even after DOH followed up with a reguest for the
information,.

As DOH pointed out in its answer to the Sacand Supplemental Protest, the "Security
Raquireament Attachment” {hereinafier "Security Attachment”) was not contained in the
RFP itself, but rather was an attachment to the RFP. The Security Attachment is a
generic attachment used in many different DOH procurements and was not specifically
designed for this RFP. DOH indicates that it does not address compliance with the
“Security Aftachment” until after an award of the contract is made, simitar {o raeview of
the vendor responsibility guestionnaire required o be submittad by sach bidder.

DOH agrees that HealthHelp did not submit individual responses 1o each and every
security requirement but instead submitted its “information Technology Security Policias
and Proceduras”, which were redacted from the materiais given to Care o Care in
respongs 1o its FOIL reguest. Because of this, DOH requested additional information
and, in response, HealthHelp provided two other pre-axisting policy documents. DOH
determined that HealthHelp's submission adegusately addressed the security
requirements that DOH deemed necessary in order io beagin commencement of the
contract. '

Based upon our review, it does appear that the RFP reguirad in Section 1.1 of
Attachment 13 that each bidder submit with s bid a security pian that satisfies the
requiremsnis of such attachment and the RFP. It also appears that one of the
components of the security plan related to application sscurity requirsments, sat forth in
Section 2.3 of Attachment 13, HealthHelp did, in fact, submit 2 significant amount of
materials related to security matiers as part of its bid, however, DOH detarmined, as
part of its review, that the materials submilted did not adeguately demonstrate
HeaalthHelp's ability to meet the requirements of Section 2.3, As a result, DOH
reguestsd further materials from HealthHelp. HealthHelp provided DOH with two other

it did not reauire that the plan required by ttem (xvill) be submitied with the proposais, DOH did not in any
wav suggest that the bidders wouid, nonetheless, stil be requirsd to submit & description of how it wouid
meel the requirament (o submit such plan within 45 days of approval of the contract by this Office.

Furthermare, aven if one were to concluds that, in fact, the RFP did reguirs the submission of
description of how a bidder would satisfy the requirement to submit an implamantation Plan within 45

- days, we do not beileve that such reguirement shouid be considered a matenial part of the RrP singe any
such submission would seem a minor portion of any proposal that could be satisfisd by conclusory
general statemenis. As a result, DOH could waive the failure o provide such submission.

s
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pre-existing policy documents, and DOH determined that these materials demonstrated
- that HealthMHelp would be in compiiance with Section 2.3.

Itis claar that agencies can waive a bidder's {allurs to provide required matarial
with its bid (and thareafter supply such materials) where the submission of such
additional materiais is not a material change to the bid.® In determining whether an
omission is material, a key factor is whethaer the bidder gains any advantage over other
hidders (or non-bidders).® Here, because the materials provided wers existing
documents, not prapared for this soliciiation. we are satisfied that DOH was within iz
discretion to waivs the failure to submit such materials as part of the original bid, and
permit HeaithHelp to supply such materiais after the opening of proposals. ™

Conglusion

We find that the issues raised in the Protests are not of sufficient marit to
ovarturn the award by DOH to HealthHslp and, thersfore, the proiest is deniaed.

*Sinram-Marnis Qil Company, inc.'v. City of New Yori, 74 N.Y.2d 13, Le Cesse Bros. Contracting,Inc. v.
Town Board of the Town of Wiltamson, 82 A.D.2d 28, in the Matter of Tony's Barge Service v. Town
Boeard of Town of Brookhaven, 210 A D.2C 234,

¥ Sinram-Marnis Ol Company at 338.

" Adgitionally, we note that DOH stated in its answer to the Seoond Supplemenial Proiest that it
raguesied ‘clarification” from HealthHeip. Section 163{9) of the SFL provides that agencies may saek
clarification from bidders, where provided in the solicitation. it appears thatl, on page 20 of the R&P, DOM
reserved the right to raquest additional information in conducting the Compliance Evaluation and atsc
reservad the right to ask clarifying quastions in completing its evaluation of the technical proposais.
Tharefore, 1o the extent that the submission of the additional ore-existing materials by HealthHalp
constituted a “clarification” within the meaning of Section 183(8). it would, in any event, be permissibie
under Section 163(9).
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